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Introduction 

he International Court of Justice (ICJ) is an 

organ of the United Nations which was 

established by the United Nation Charter in 

1945 to arbitrate issues arising from legal matters 

involving different countries of the world1. It is known 

as the “World Court” aimed at resolving disputes to 

permanent tribunals to reach a legal binding 

agreement. The fundamental concept of 

International Court of Justice is a principle of  

 
1 S. R. Subramanian, ‘Abuse of diplomatic privileges and the balance e between immunities and the 

duty to respects the local laws and regulations under the Vienna Conventions: The recent Indian 

Experience’ The Chinese Journal of global governance, 2017, PP. 20-25. 
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international law2. The principle of international law applies to all 

independent states which bestow certain immunities on diplomatic state 

officials during the exercise of official duties.  It has enabled certain 

individuals to escape responsibility for the offence committed. This principle 

has been in existence over centuries with respects to diplomatic privileges 

and immunities whereby foreign diplomats are not prosecuted for any 

 
2 J. C. Barker, ‘The Protection of Diplomatic Personnel’ 2006, Vol 1. No.3, pp. 10-15 

roles in addressing abusive usage of diplomatic privileges and immunities 

by diplomats globally wherein some erring diplomats faced the 

consequences of their misdeeds. The paper looked at the roles played by 

the ICJ in controlling abusive usage of diplomatic privileges and 

immunities in International Law. It evaluated cases where diplomats 

abused their privileges and immunities and the consequences that 

followed. The paper adopted doctrinal approach in the study.  It was 

library-based work. The primary sources of materials used were: United 

Nations Charter of 1945; Vienna Convention on Diplomatic Relations 

(VCDR) 1961 among others. The secondary sources of materials included 

relevant published text books on the topic, scholarly peer-reviewed 

journals, articles, law reports and other relevant materials sourced in the 

internet. Peace theory is adopted in addressing the problem of the study. 

The study revealed that if not ICJ, diplomats would have turned 

themselves to dictators and would have violated more legitimate rights 

of citizens of the host countries due to the unlimited diplomatic 

privileges and immunities that accrued to them under the Vienna 

Convention of 1961. It is recommended that the ICJ should do more with 

a view to ensure that panels are set up in all different countries of the 

world to try erring diplomats who abuse diplomatic privileges and 

immunities. 

 

Keywords: “International Court of Justice (ICJ)”, “Abuse”, “Privileges’, 
“Immunities” and “United Nations” 
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violation of crime committed in the host states3.  This is established in Article 

31 of the Vienna Convention on Diplomatic Relations which provides that 

“diplomatic officials are immune from criminal liability in the receiving 

states”4. As such, question arises on why law of diplomatic privileges and 

immunities are not amended to the extent that victims of diplomatic 

privileges and immunities are given justice and compensated as well as to 

prevent diplomatic official from committing future crimes. In determining 

this, the International Court of Justice plays a significant role to prosecute 

diplomatic criminal to ensure a systematic development of international 

law. The International Court of Justice has imposed certain responsibilities 

on the affected states to prosecute diplomatic officials with respects to the 

abuse inflicted on the rights of citizens through the use of bilateral 

agreements5.  

 

The International Court of Justice and International Law 

The International Court of Justice adjudicates matters with respect to 

offences committed by diplomats such offences include, genocide, war 

crimes, crimes committed against humanity, torture and slavery6. 

Diplomatic officials are not immune from prosecution in the International 

Court of Justice for a breach of law in the above stipulated offences.  

Another role played by the ICJ in controlling the abusive usage of diplomatic 

privileges and immunities in international law is the provision of declaring a 

diplomatic official a “persona non grata”7. The diplomatic officials will not 

be able to stay any longer in the host state or face any judicial action by the 

receiving state. Where a diplomatic official is declared a persona non grata 

in one country, the effect of such act is that he will be denied in another 

 
3 M. C. Bassiouni, ‘International Criminal Law: Multilateral and Bilateral Enforcement Mechanisms’ 

2008, Vol.2, pp. 24-26 
4 S. Frey and M. Frey, ‘The History of Diplomatic Immunity’ 2010, Vol. 2, No.3, p.25 
5 C. Barry, ‘The Diplomatic Relations Act of 1978’, Vol. 2, No.1. pp. 30-32. 
6 D. Eileen, ‘Vienna Convention on Diplomatic Relations, 2007’, <http://www.thehindu.com/> 

Accessed on 08/04/2021. p.21 
7  V. Rene, ‘Personal Inviolability and Diplomatic Immunity in Respects of serious Crimes’ 2017, Vol. 

3. No.1, <www.juridicainternational.eu/public/pdf/  <Accessed on 08/04/2021>. p.35 

http://www.thehindu.com/
http://www.juridicainternational.eu/public/pdf/
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country and as such his diplomatic career would be tarnished8. Also, where 

a diplomatic official commits a crime within the jurisdiction of the ICJ, such 

diplomat will be held liable for prosecution regardless of the immunities and 

privileges granted in their official capacity.  

Similarly, the ICJ has established independent investigation panels called 

Diplomatic International Criminal Courts (DICC) designed to investigate all 

forms of diplomatic abuse and ensure that legal actions are taken to 

prosecute diplomatic officials who do what is contrary to the law9.    

In accordance with the above, necessary measures have been taken by ICJ 

to make sure that diplomatic officials are prosecuted for grievous offences 

committed in the host states for instance in the case of Arrest Warrant10 

(Republic of Congo vs. Belgium). In this case the Congo government alleged 

that Belgium government has violated the Geneva Convention of 1949 by 

issuing an arrest warrant to the foreign minister of Congolese and for 

committing a crime against the sanity of humanity, thus, the Belgium 

government was termed as violating the international law. The ICJ reasoned 

that the Belgium government was in breach of the international law and has 

abused the privileges and immunities granted to it, as those immunities 

were the umbrella of all acts carried out by the foreign ministers as a means, 

in order to   guarantee an effectual performance of their purpose on behalf 

of the sending states.  

The court further held that foreign ministers should be granted immunity 

ratione personae, based on the fact that the natures of absolute immunity 

from the criminal practices are contract to a serving foreign minister even 

though he has committed an international crime in a host state.  In 

addressing this controversy, the ICJ affirmed that11: “There is no provision 

 
8  O. Montell, ‘Juridical Bases of Diplomatic Immunity: A Study in the Origin, Growth and Purpose of 

the Law’ 2000, pp. 30-32. 
9 Y. Eileen, ‘The Development of the Law of Diplomatic Relations, British Yearbook of International 

Law’ 2006, Vol. 3, No. 4, p. 25.  
10 A. Dapo and S. Shah, ‘Immunities of States Officials, International Crimes and Foreign Domestic 

Courts, The European Journal of International Law’, 2011 Vol. 21, No 4, pp. 35-37.  
11 M. William,  ‘Constitutional Solutions to the problem of Diplomatic Crime and Immunity’, 2007 Vol. 

36, No.2, 

Article19<,http://scholarlycommons.law.hofstra.edu/hlr?utm_source=scholarlycommons.law.hofstra.e

http://scholarlycommons.law.hofstra.edu/hlr?utm_source=scholarlycommons.law.hofstra.edu%2Fhlr%2Fvol36%2Fiss2%2F19&utm_medium=PDF&utm_campaign=PDFCoverPages
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of law which can be inferred that customary international law should 

provide for the existence of immunity with respects to war crimes or crimes 

committed against humanity by foreign minister affairs”12.  

The ICJ buttressed the fact that immunity ratione personae only occur with 

respect to cases which pertains to accusation of international crimes 

committed by diplomats serving as state officials in the host states 

possessing the immunity of ratione13. The ICJ affirmed that in controlling the 

abuse of diplomatic immunity, immunity will not be granted where the 

ambassador of the foreign state was in Belgium with regards to an official 

call, as this will lead to abuse of diplomatic immunity14.     

Another instances, where the ICJ was able to control the abusive usage of 

diplomatic privileges is seen in the case of US Embassy in Tehran, the 

Department of States initiated a legal action against the Islamic Republic of 

Iran at the International Court of Justice on the ground that Iran 

government abuse the Diplomatic Relations Treaty and the Consular 

Relations Treaty15. It was held that the Iranian government was charged 

with the responsibility of securing the discharge of all US officials who were 

arrested in Iran.  

In the determination of the case the ICJ held that the16: (a) there was abuse 

of responsibility owed by the Iranian government to the US.  (b) The Iran is 

guilty for causing abuse to the US. (c) The Iranian government should 

discharge the US officials who were arrested and transfer the ownership 

which they took hold off by the US Embassy to their shield power.  (d)  The 

diplomats and consular staff of US should not be answerable to any 

question arising from any courts process in Iran and (e) The Iran 

 
du%2Fhlr%2Fvol36%2Fiss2%2F19&utm_medium=PDF&utm_campaign=PDFCoverPages> ,  

Accessed on 13/04/2021. P. 56 
12 M. Emelie, ‘Diplomatic Immunity- a functioning concept in the society of today?’ 2012, Vol. 25, 

N0.8. pp. 12-15. 
13 H. Patrick, ‘The Philosophy of Human Rights, Paragon House, New York,’ 2001. p. 18. 
14  F. Linderfalk, Ulf ‘Rule of Interpretation” On the Interpretation of Treaties – The Modern 

International Law as Expressed in the 1969 Vienna Convention on the Law of Treatises’. Vol. 83, 2007, 

p. 29 
15 H. Patrick; ‘The Philosophy of Human Rights’; 2010 p. 37 
16 P. Oguno, ‘The concept of state immunity under international law: An overview’ 2016, Vol.2, No.5, 

pp. 10-24.  

http://scholarlycommons.law.hofstra.edu/hlr?utm_source=scholarlycommons.law.hofstra.edu%2Fhlr%2Fvol36%2Fiss2%2F19&utm_medium=PDF&utm_campaign=PDFCoverPages
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government was also ordered by the ICJ to pay for the damages and injury 

suffered by the US Embassy.  

In application, the ICJ relied on the case of Diallo in giving her ruling with 

response to the degree and domain in which diplomatic immunity can be 

bestowed upon a non-diplomat and consular officials in order to control the 

abusive usage of their diplomatic privileges in international law.  

In this case Mr. Sadio Diallo was a national shareholder of a limited liability 

company in the Republic of Congo. The company instituted a legal action 

against several local ventures comprising of both private and public 

ventures that were indebted to the company during the course of the 

business. After duration of three years had elapsed, the Zaire government 

gave an order that Mr. Diallo should be exiled from the country as a result 

of infringement and breach of communal order with respects to 

economical, fiscal policy and pecuniary division17.  Thereafter, Mr. Diallo was 

arrested and confine by the Zaire government for sixty-six days without 

applying the appropriate procedure of bringing a legal action before the 

court, instead of taking any action to exile Mr. Diallo to his country land in 

Guinea. In spite of this, the Congolese government embezzled Mr. Diallo 

assets and deprived his entrance into the states.  

Consequently, Mr. Diallo notified the Guinean government the ill-fated 

events which took place in Congo. The Guinean government instituted a 

legal action against Congo in the International Court of Justice18, on the 

ground that states is charged with the responsibility of protecting the rights 

of citizens from being abused or infringed and also not to abuse their 

diplomatic privileges to some other persons. The Guinean government 

argued that Mr. Diallo should be granted diplomatic fortification on the 

bases that: (a) he is an injured party through an unjustifiable eviction, (b) 

Mr. Diallo should be restituted for the damages and injury he experienced. 

 
17  C. Antonio; ‘International Criminal Law Second Edition, Oxford University Press, Oxford 2008, p. 

56.  
18 O. Patrick, ‘Privileges and Immunities of the Diplomatic Family’ British Institute of International a 

Comparative Law Quarterly, 2012, Vol. 25, No.2, p. 35.  
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In this case the ICJ laid down the standard in which this abuse can be 

controlled. The ICJ in giving its judgment relied on the case of Barcelona 

Traction19, held that its preliminary findings depict that the burden of proof 

established that Mr. Diallo had not drained the domestic remedies 

accessible for him. Furthermore, the ICJ upheld Guinea’s assertion to appeal 

for diplomatic fortification on Mr. Diallo as an individual and his immediate 

rights as a shareholder of the company.  

The ICJ reasoned on the fact that Congo abused the law of the International 

Covenant on Civil and Political Right to Article 9 and 13 respectively. 

Conversely, the ICJ awarded Mr. Diallo a sum of USD 85,000 with respects 

to his imprisonment and eviction he suffered by the Congo government for 

the abusive usage of their diplomatic immunity and as well as failure to 

provide diplomats the necessary protection which is a necessity for their 

survive in a foreign land. To a great length the ICJ has been a vital instrument 

of UN which has helped to address and control different areas pertaining to 

the abusive usage of diplomatic immunity by the person behind who would 

hide at the back of such fortification. In accordance to the above, the ICJ 

stands as an arbitrator in settling disputes with respects to disputes arising 

from the abuse of diplomatic immunity. The ICJ has been able to establish 

an independent UN investigator to scrutinize accusations and taking legal 

action with response to crime committed by diplomats. In effect, the ICJ has 

helped to reduce the rate of abusive usage of diplomats. This is achieved 

through the process of provisional removal and bringing an action in 

internal courts, which is more preferable than going through the legal 

proceedings of the receiving states.  

Another role played by the ICJ is to reiterate the subsisting system of 

diplomatic immunity, by depicting that the international assent produces a 

going well structure of diplomatic immunity.  The ICJ also requires that the 

home governments should be charged with investigating and prosecuting 

crimes committed by diplomatic officials in a host state.  

 
19  D. Akande and S. Shah, ‘Immunities of State Officials, International Crimes and Foreign Domestic 

Courts’, 2011, Vol. 21, No.4. The European Journal of International Law, pp. 45-40.  
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The Role of International Court of Justice in Agreement of Diplomatic 

Immunity 

The connection between International Criminal Court (ICC) and diplomatic 

immunity has been a mischievous sprite of court practice with a conflicting 

apprehension between the two concepts20. The International Criminal Court 

is a branch of international law which deals with the prosecution and 

conviction persons of grievous offences such as war crimes and abuse of 

human right21. The International Criminal Court is a judicial organ of UN and 

it has four organs which include, the president who is the chief head of the 

court, the chamber which is designed to give fair judgment, the office of the 

prosecutor is charged with the responsibility of carrying out investigation 

and prosecution and finally the registry is known as supporting the court. 22.  

Basically, it is commonly known as the court of the last resort and is charged 

with the responsibility of prosecuting persons who are arraigned with the 

offence of genocide, crimes against humanity and war crimes23 when the 

court of national jurisdictions are not able to carry out or are not able to act 

in such position.   

In July, 1998, 160 states were established as the first treaty in a conference 

which was termed as the permanent international criminal court known as 

the International Criminal Court24. One of the significance events during the 

conference is the establishment of the Rome Statute. Simply put, the 

International Criminal Court came into existence by the Rome Statute in 

July, 199825 with her headquarters situated in Netherlands at Hague.  

According to the Rome Statute; the states are obliged to exercise its 

jurisdiction with respects to international crimes.  

 
20  G. Mettraux and J. Dugard, ‘Heads of State Immunities, International Crimes and President Bashir’s 

Visit South Africa 2018 Vol. 23, No. 3, p.14.    
21 R. Pedretti, ‘Immunity of Heads of State and State Officials for International Crimes, 2013’, p. 23.  
22 R. V. Alebeek, ‘the Immunity of States and their Official in International Human Rights Law’, 2008, 

pp. 83-85.  
23 R. A. Wilson, ‘Diplomatic Immunity from Criminal Jurisdiction: Essential to Effective International 

Relations’ 2012, Vol. 17, No.1, http://digitalcommons.Imu.edu/ilr. . Accessed on 15/05/2021.  pp. 35.  
24 R. G. Abuse of Diplomatic Immunity: Is the Government Doing Enough, 2012, Vol. 1. No 5, ILSA 

Journal of    International & Comparative Law, pp. 42.  
25  N. Ahmad, The obligation of Diplomats to Respects the Laws and Regulations of the Hosting State: 

A Critical Overview of the International Practices’ 2020, p. 34.  

http://digitalcommons.imu.edu/ilr.%20pp.%2035
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Primarily, the core purpose of the establishment of the ICC is embedded on 

putting a stop to impunity for the main doer of the act for committing a 

grievous offence which violates the international law of the country as well 

as ensuring that such crime is not executed.  In view of this, the International 

Criminal Court only adjudicate matters where the receiving states are not 

able to carry out investigation or prosecution on diplomatic officials for the 

crime committed in the sending states.  

Succinctly, the International Criminal Court plays a significant role to ensure 

that the rights of citizens are not abused or infringed upon by diplomatic 

officials as well ensuring that any crime committed or abused by diplomatic 

officials in international law must be arraigned before the court. Going by 

this, nobody is immune from punishment by the International Criminal Court 

regardless of his or her official capacity.  For instance, a diplomatic agent is 

not immune from criminal liability before the International Criminal Justice 

System. Accordingly, the International Criminal Court is an independent 

judicial body and as such is not subject to any form of political impediment26.  

Privileges and immunities are granted to diplomatic officials in the 

performance of their official duty. In effect, these privileges and immunities 

are applied in the context of the International Criminal Court as guiding 

principle of diplomatic laws as well as law of international institution27. The 

diplomatic law is governed by the Vienna Convention on Diplomatic 

Relations. And as such diplomatic officials enjoy certain privileges and 

immunities as independent states in international law28 while the law 

governing international institutions is the United Nation Charter with 

respect to the privileges and immunities bestowed on them. Diplomatic 

immunity is basically one of the fields of international law. The guiding law 

of diplomatic immunities as earlier stated above in the Vienna Convention 

which administer the conduct, and constraint of privileges and immunities 

 
26 L. Ulf, ‘The Modern International Law as Expressed in the 1969 Vienna Convention on the Law of 

Treaties and Philosophy 2007 Vol. 83’ pp.  56-60.  
27 O. K. Patrick ‘Privileges and Immunities of the Diplomatic Family, British Institute of International 

a Comparative Law Quarterly Law, 2002 Vol.25. No.2, p. 13.   
28 E. H. Franey, Immunities, Individuals and International law, 2009, p. 32.    
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granted to diplomatic official all over the globe29. The Vienna Convention 

continues to facilitate the law of diplomatic immunity by employing the 

concept of reciprocity30. In essence, the concept of reciprocity in diplomatic 

law includes both the sending state and receiving state. To this effect, 

where the receiving states fails to grant privileges and immunities to 

diplomatic officials or their ambassadors, by implication, the sending state 

seems to take an action with response to the issue.  

 Diplomatic immunity is also an aspect of legal immunity which ensures that 

diplomatic officials are granted safe channel and are protected from being 

liable to prosecution by the receiving state laws though may still be 

expelled. In essence, where a diplomatic official is entitled to privileges and 

immunities and commits an international crime in the receiving states, in the 

determination of the issue, the ICC plays a significant role to ensure that the 

immunities and privileges granted to the diplomat is for the time being 

suspended for the purpose of trial and punishments31. Also, where the 

diplomatic official has been found guilty by the ICC, re-compensation is 

often required. In addition, where a diplomatic official commits an 

international crime, the ICC also plays a vital role in investigating, 

researching and gathering of testimonies by witnesses32.  Notwithstanding, 

it must be proved that the victim has been abused by the diplomatic official 

in the host states.  

To determine the role played by the International Criminal Court in 

agreement to diplomatic privileges and immunities, the coming of the Rome 

Statute brought into effect the UN Conference of Plenipotentiaries on the 

establishment of the ICC as this led to the establishment of the Preparatory 

Commission for an ICC33 for the purpose of creating a comprehensive 

arrangement for the Court34. This arrangement facilitates the agreement on 

 
29 B. Oppenheim’s International Law, 2001, p. 50.   
30 W. G. Morris ‘Constitutional Solutions to the Problem of Diplomatic Crime and Immunity, 2007, 

Vol. 36, No. 2 <http://scholarlycommons.law.hofstra.edu/hlr/vol36/iss2/19 >. Accessed 18/05/2021. 

pp.23.    
31 W. G. Morris, ibid p.25 
32 W. G. Morris, ibid p. 26 
33 W. G. Morris, ibid p. 27 
34 W. G. Morris, ibid p. 28 

http://scholarlycommons.law.hofstra.edu/hlr/vol36/iss2/19
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privileges and immunities as well as enhancing the articles of the Rome 

Statute with respect to the privileges and immunities of the ICC and its 

workforces as seen in Article 48 of the Rome Statute35.  In accordance to 

this, the Preparatory Commission comprising of the signatories of the Final 

Act of the Rome Conference and the guest to the Rome Conference were 

charged with the responsibility of setting up the arrangement meant for the 

establishment of the Court36.  This arrangement includes; the rule of 

procedure of evidence, elements of crimes, relationship agreement 

between the Court and the United Nations, Financial regulations and the 

agreement of the privileges and immunities of the International Criminal 

Court37.  

According to Article 48 of the Rome Statute, it established the role of 

International Criminal Court in agreement to the privileges and immunities 

and its personnel. With respects to the agreement of diplomatic immunities 

and privileges, Article 48(2) of the Rome Statute provides for the “privileges 

and immunities granted to the head of diplomatic missions in the course of 

the court business”38. Also, Article 48(4) provides “special protection for 

the counsel, witnesses, Victims, Expert and other persons required to be 

present at the seat of the court”39.  According to Article 16(1) “counsel are 

provided privileges and immunities to carry out their function in the court”.  

Also, Article 21(2) “accord immunities and privileges to victims in whom the 

Court will provide a document certifying their involvement in the 

proceedings of the court with stipulated period of time”40.  

 
35 K. A. Akalanka, The evolution of the Vienna Convention on Diplomatic Relations and Consular, 

(2008), https://www.ajol.info/index.php/naujilj/article/download/195181/184365. Accessed 

20/05/2021. p. 19. 
36 S. C. Neff, ‘Historic Moments in International Law: The Envoy from Hell-and What to Do with Him’ 

(International Judicial Monitor, Spring 2014).  Pp. 30-32.  
37 A, M. Castro, ‘Abuse of Diplomatic Immunity in Family Courts: There is Nothing Diplomatic about 

Domestic Immunity’ (2014) Vol.47 Suffolk University Law Review 353. P.34. 
38 C. Shulte, Compliance with Decisions of the International Court of Justice (Oxford University Press, 

Oxford 2004). 
39 M. C. Bassiouni, International Criminal Law: Multilateral and Bilateral Enforcement Mechanisms 

(Vol 2, 3rd edn, Martinus Nijhoff 2008) p.221. 
40 P. Akande, ‘International Law Immunities and the International Criminal Court’ (2014) Vol. 98 No.3 

AJIL 407-433. 

https://www.ajol.info/index.php/naujilj/article/download/195181/184365.%20Accessed%2020/05/2021
https://www.ajol.info/index.php/naujilj/article/download/195181/184365.%20Accessed%2020/05/2021
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According to Article 24 (2) of the agreement, the International Criminal 

Court affirmed that diplomatic officials must not demonstrate chauvinism 

to their privileges and immunities and must respect the law and regulations 

of the receiving states”41.  The ICC ensures that diplomatic officials does not 

interfere or violates the law of the receiving states. 

The International Criminal Court work together with the apt enforcement 

of the state’s officials in the host states to avert the rate of diplomatic abuse 

with respects to the privileges and immunities granted to diplomatic 

official42. This is provided in Article 24(1) of the agreement.   

 

Applicability of the Vienna Convention on the Diplomatic Privileges and 

Immunities in Nigeria 

An integral policy of international law is sovereign equality of states where 

discrimination is not entertained among independent states.43 As a 

decentralised society characterised by the practice of horizontal structure 

of authority hierarchy, all states have right to enjoy equal protection under 

international law. Similarly, a central policy worthy of note at the 

international polity is the concept of sovereign representation. As captured 

by the Vienna Convention of 1961, all sovereign states under the boundary 

of the Convention shall be represented in a foreign state with the 

responsibility of protecting the   interest of the sending state at the foreign 

state. 

Nigeria as a sovereign state toed the steps of other nations under the 

umbrella of the United Nations to adopt the provisions of the Vienna 

Convention as regard the conceptualisation of diplomatic privileges and 

immunities. In the Nigerian experience, the Vienna Convention is applicable 

as regard diplomatic immunities and privileges to foreign representatives. 

 
41 A. Ngwube, ‘INR 312 American Diplomacy in the 20th Century’, 2012, pp.23-24.  
42 B. Przetacznik ‘The History of the Jurisdictional Immunity of the Diplomatic agents in English Law’ 

(2017) Anglo-American Law Review 355. 
43 I. A. Ishola, immunity of international organisations, diplomats and consular agents from local suits 

under Nigerian law (2020). Available at: file:///C:/Users/user/Downloads/SSRN-id3422804.pdf 

(Accessed on 21st May 2021). 
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In line with the provisions of the Vienna Convention the following categories 

of persons are allowed to enjoy diplomatic immunities within the context of 

Nigeria. They are all foreign envoys, all foreign consular officers, family 

members of the consular officers and envoys, official and domestic staff 

members, and family members of official staff of the foreign envoy and 

consular officer. These categories of persons shall be under the immunity of 

legal suit and processes in Nigeria while at the same time be protected from 

inviolability of residence and official archives44.  

In the same vein, all writs or processes prosecuted either before or after the 

operation of Immunity Act of Nigeria in line with the Vienna Convention of 

1961, whereby authorised and received foreign envoys or consular officers 

by the government of Nigeria including their official and domesticated staff 

shall not be liable to arrest or imprisonment and while at the same time their 

goods or materials shall not be seized or distressed. Also, immunity shall 

cover any member of the foreign envoy or consular official from arrest 

except the name of the foreign envoy or consular official is liable to arrest 

before the ability to serve as a foreign envoy and foreign consular officer. 

According to Article 1 of the Vienna Convention of 1961, diplomatic relations 

among states is established based on mutual consent. In view of this, the 

government of Nigeria is into diplomatic relations with a host of countries 

around the world. However, her diplomatic relations is largely witnessed in 

the context of Africa where she exercise hegemonic influence in the 

continent as a regional power.45  As part of effort to enable Nigeria function 

as a regional power, she participates in the following international 

organisations (1) African Union (2) Economic Community of West African 

States (3) Non Aligned Movement (4) The Commonwealth of Nations and 

the (5) United Nations. These international bodies aid Nigeria participation 

in both the regional and global space of diplomatic relations.   

In line with the Article 34 of the Vienna Convention of 1961, a diplomatic 

agent shall not be liable for the payment of taxes and dues whether it is 

personal or real, national, regional or municipal. The government of Nigeria 

 
44 Laws of Nigeria  
45 J. Dugard ‘International Law and South African Perspective’ (2017) 1EJIL, pp.77-92. 
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has been relentless ensuring that no diplomatic agent is under any form of 

compulsion to make taxes and dues payments to all tiers of government. 

However, there are exception to taxes and dues imposed on goods and 

services purchased by a diplomatic agent or any other form of indirect tax 

payment such as dues and taxes levied on private immovable property in 

Nigeria. Similarly, dues and taxes on private income sourced by a diplomatic 

agent in Nigeria or charges paid by a diplomat on specific services rendered 

by Nigerians are exempted from the provisions of Article 34 of the 

Convention. In the same vein, diplomatic agents can make payment to the 

government of Nigeria emanating from activities such as registrations, 

court fees, mortgage fees, immovable property stamp duty in line with the 

provisions of Article 23 of the Vienna Convention.  

From the analyses given above, it is deduced that the government of Nigeria 

in line with other nations of the world under the umbrella of the United 

Nations adopted the provisions of the Vienna Convention of 1961 in her 

external affairs policies. The provisions of the Convention have been a guide 

in dealing with diplomats from different countries of the world.  

 

Applicability of the Vienna Convention on the Diplomatic Privileges and 

Immunities of United States of America 

According to the context of international customary law as captured in the 

Vienna Convention of 1961, it is expected that all sovereign states grant 

certain immunities and privileges to the diplomatic personnel of other 

states accredited to it.  The United State of America in accordance with 

other countries of the world adopted the outcome of the Vienna 

Convention. In view of this, the United States Department of State Office of 

Foreign Missions noted that more than 100,000 representatives of 

governments of other countries of the world are in the United States as of 

2018.46 These representatives range from members of diplomatic missions 

 
46 United States Department of State Office of Foreign Missions, ‘Diplomatic and consular 

 immunity: guidance for law enforcement and judicial authorities’ (2018), p.1 

<https://www.state.gov/wp-content/uploads/2019/07/2018-DipConImm_v5_Web.pdf> accessed 18th 

February 2021 

https://www.state.gov/wp-content/uploads/2019/07/2018-DipConImm_v5_Web.pdf
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of various countries, consular officers, employees of international 

organisations and so on. These group of persons enjoy certain level of 

immunities and privileges as stipulated in the Vienna Convention. Different 

categories of representatives are granted privileges in accordance with the 

position of the Vienna Convention and the national law of the United States. 

Not all the representatives are granted equal immunities and rights. In 

terms of assignment, some of the representatives are assigned to function 

in Washington D.C., New York and other major cities within the country. 

These categories of diplomatic agents are at liberty to travel for either 

official functions or pleasures within the geographical spheres of the United 

States of America without any form of harassment from security agents.47  

The law of the United States of America with respect to diplomatic 

immunity is traced to the foundation established by England. According to 

the United States Department of State Office of Foreign Missions the 

government of England fully granted recognition to foreign envoys and 

banned their arrest in 1708. In 1790, the government of US granted such 

recognition to foreign envoys and came up with laws that granted absolute 

immunities to foreign envoys, their families, official members of different 

diplomatic missions and lower ranking officials on official duties delegated 

to them by their respective states.48 This diplomatic law was in force and 

operational until in 1978 when a new diplomatic law was enacted to replace 

the existing diplomatic laws. 

The primary purpose of the 1978 Act was to align the diplomatic laws of the 

United States with postulations of the Vienna Convention of 1961. 

Nevertheless, the postulates of the Vienna Convention came into force in 

the United States in1972. The 1978 Act with respect to diplomatic immunity 

placed some limitations and reduced the elasticity of immunity enjoyed by 

some foreign representatives. In practice, the inability of the authorities of 

the United States to grant full respect to diplomatic and consular personnel 

of foreign land can cause reciprocal treatment to the diplomatic agents of 

 
47 ibid, p.11. 
48 G. Schwarzenberger, and E.Brown,  A Manual of International Law  (6th edn. Oxford University 

Press, Oxford 2012) p.79. 
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US in other states of the world. This may lead to unfriendly treatment of 

diplomats from the US to other countries of the world. 

From the analysis of the applicability of the Vienna Convention on the 

diplomatic immunities and privileges of Nigeria and the USA revealed that 

the two sovereign states in line with other sovereign states of the world 

adopted the principles of the Vienna Convention on the practice of 

diplomatic immunities and privileges. 

 

Rationalising Immunity in Nigeria 

The principle of sovereignty applies to all independent states49. In effect, 

the size of such states is immaterial irrespective of the state’s geographical 

nature with respects to the state’s legal traits and capacity as revealed in 

the international law order50. It applies that all independent states are 

equals, following the Latin maxim par in parent non habet imperium; this 

implies “an equal cannot exercise authority over an equal”.  

In view of this, the extent in which diplomatic immunity is enjoyed by 

foreign sovereign and its envoy came into eminence during the 18th century. 

An issue arises as to whether such immunity should be absolute or restricted 

in terms of its application51.  However, the principle of absolute immunity 

was known to be common, thus according to the English common law 

decision in the locus classicus case of Trendtex vs. Central Bank of Nigeria, 

the application of restrictive immunity was held to be in operation. Albeit, 

Nigeria still maintained the applicability of absolute immunity.   

Basically, the principle of Sovereign immunity is classified into absolute 

sovereign immunity and restrictive sovereign immunity. The later has gain a 

global recognition for the past two decades. The absolute sovereign 

immunity is known as “Structuralist” (ratione personae) while the restrictive 

 
49 R. Langhorn, ‘The Regulation of Diplomatic Practice: The Beginning of the Vienna Convention on 

Diplomatic Relations’ (2012) Vol.18 Review of International Studies pp. 3-17 
50 R. Vark, ‘Personal Inviolability and Diplomatic Immunity in Respect of Serious Crimes’  (2003) 

Vol.8 Juridica International  pp. 110-120. 
51 S. C. Neff, ‘Historic Moments in International Law: The Envoy from Hell - and What to Do with 

Him’ (International Judicial Monitor) <http://www.judicialmonitor.or/archive-

spring2014/historic.htm> accessed on 3rd January 2021. 

http://www.judicialmonitor.or/archive-spring2014/historic.htm
http://www.judicialmonitor.or/archive-spring2014/historic.htm
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sovereign immunity is known as “Functionalist” (ratione materiae). Nigeria 

operates absolute sovereign immunity flowing from her colonial masters. In 

1962, Nigeria enacted the Diplomatic Immunities and Privileges Act52 

conferring the applicability of absolute immunity on diplomatic and consular 

officials, staff, and members of their family53 including the common wealth 

representatives and international organisations as instituted by the Nigeria 

Minister of Foreign Affairs54. There is a presumption that Nigeria is still 

bound by the absolute immunity stemming from the common law position 

in 190055, however, this position has been ratified by the Nigerian 

legislature. In rationalising the applicability of restrictive sovereign 

immunity in Nigeria, some ideologies have been held to be applied in 

adopting the restrictive system of immunity in Nigeria. Accordingly, if the 

Nigeria state practice is altered from the absolute to the restrictive, the 

courts system in Nigeria are bound to follow the restrictive approach 

without any form of delay56.   The term state practice means a state’s policy 

statement, municipal legislation, judicial decisions, and treaties57. Similarly, 

where the constitution of a state provides for the domestication of treaty, 

such treaty if domesticated could be seen as a proof of states practice, 

except, such domestication is inconsistent with the enactment of the law58. 

Also, where the Nigeria state practice is held to be absolute under the 

Diplomatic Immunities and Privileges Act (1962), such view may be justified 

below to rationalise an alteration in the Nigeria state practice. First, the 

application of absolute immunity was only approved on the ground of 

reciprocity59. Thus, where this is not applied or followed by other states, 

Nigeria courts system are not bound to follow such standard. Considering 

 
52 E. Young, ‘The Development of the Law of Diplomatic Relations’ (2014) Vol.1, British Yearbook 

of International Law pp. 141-167. 
53 Laws of Federation of Nigeria, 2014 
54 Section 3 
55 ibid, p.11 
56Article 43(1) Vienna Convention on Consular Relations.   
57 S. Kurizaki, ‘A Natural History of Diplomacy,” When Diplomacy Works’ (Texas A & M University 

2011). 
58 Nigerian Diplomatic Immunity and Privileges Act, 1962 
59 E. G. Olaoye, ‘The significance of the immunity clause for democratic consolidation in Nigeria’ 

(2012) Vol.6 No.1 African Journal of Criminology and Justice Studies, 1. 
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the fact, that immunity is only granted to diplomats and other categories of 

persons stipulated in the 1962 Act.  

Secondly, the 1962 Diplomatic Act has consent to the treaties granting 

restrictive immunity60 . Though litigant are not parties to those treaties as 

to have the ability of implementing them and at some point, the treaties 

have not been domesticated, the fact that their ratification by Nigeria would 

have amounted to proof of state practice61 . However, the ratification by 

Nigeria does not constitute a less standard of absolute immunity which 

should be applied by other independent states contracting parties to 

Nigeria save for  no national state party would be deprived of jurisdiction by 

the Nigeria court where an action is brought against the sovereignty of 

another states in situations like the former one62.  

The alteration as to the practice system, albeit, should have reduced the 

effect on national courts in Nigeria and the constitution in respects to the 

diplomatic / consular immunity. The rationale behind this is that the court 

cannot disregard the provision of existing statues, which is the Diplomatic 

Immunity and Privileges Act of 1962, conferring absolute immunity to 

diplomatic and consular officers just on the provision which has remained in 

default in relation  to actions carried out by the prerequisite power of the 

minister,. Thus, in relation to restrictive immunity, it upheld the effect of the 

Nigeria court by the foreign sovereigns.  

Nevertheless, the right application to the restrictive concept of immunity by 

the courts is to enact a state law on foreign state immunity. The Nigeria 

state practice must be made by the approval of the National Assembly in 

accordance with the international treaties and convention as ratified on the 

issue.  This must be done by passing new laws to domesticate all 

international legal devices with respect to giving new turn to the practice of 

 
60 M. T. Ladan, Materials and Cases on Public International Law (Ahmadu Bello University Press 

Limited, Zaria, 2008) p. 39-41. 
61 Y. O. Rasul, ‘Immunity of foreign sovereigns, states and diplomats from court and other processes: 

an appraisal of the Nigerian practice (2015), Vol.1 Issue 2, International Journal of International Law. 
62 H. A. Olaniyan, ‘United Nations Convention on Jurisdictional Immunities of States and their 

property: Why Nigeria should ratify and domesticate it’ (2013), Vol. 1, Current Law Series, pp.128-

156. 



 

TIMBOU-AFRICA ACADEMIC PUBLICATIONS 
NOV., 2021 EDITIONS, INTERNATIONAL JOURNAL OF: 

 

TIJASDR 

AFRICAN SUSTAINABLE DEV. RESEARCH VOL.7 

149 
ISSN: 2067-4112 

immunity in accordance with international standard.  Also, the absolute 

practice of immunity is no longer in vogue at the international community 

and Nigeria, being a member of the international country is no longer 

bounded by its injustice especially in relation to commercial transaction and 

tortuous acts.  

 

Rationalising Immunity in United States of America 

The principle of restrictive sovereign immunity entails that the immunity of 

a foreign state in the US courts is limited to claims involving the foreign 

state’s public acts and does not extend beyond suits based on commercial 

or private activities. The US operates the restrictive concept of immunity as 

dated back in 195263, wherein the US States Department migrated from 

absolute to restrictive immunity. In 1976, the US Congress brought into 

prominence the Foreign Sovereign Immunities Act which provides that 

foreign nations are immune from the jurisdiction of US federal and state 

courts in certain recourses.  The Act disallow the practices of sovereign 

immunity in relation to commercial acts of foreign states or their agencies 

with respects to property obtain by a foreign sovereign in breach of 

international law.64 

The law regulating the practice of restrictive immunity in US is set out in 

section 1605(a)(2) of the Foreign Sovereign Immunities Act of 1976 which 

provides “that the foreign state are entitled to immunities and privileges in 

circumstances in which the action is found upon conduct … So that 

following conduct with third parties may deprive the transaction of the 

security of sovereign activity”65. The Act only applies to foreign states and 

to the US federal governments or state or tribal governments, whose 

 
63 N. Bergmar, ‘Demanding Accountability Where Accountability Is Due: A Functional Necessity 

Approach to Diplomatic Immunity Under the Vienna Convention’ (2014) Vol.47 No.2 Vanderbilt 

Journal of transnational law, pp. 504-506. 
64 M. Moutzouris, ‘Sending and Receiving:  Immunity Sought by Diplomats Committing Criminal 

Offences’ (MSc Thesis, Rhodes University 2018).  

 
65 P. Webb, ‘The Immunity of States, Diplomats and International Organizations in Employment 

Disputes: The New Human Rights Dilemma?’ (2016), Vol.27 No.3, European Journal of International 

Law, 745-767 
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immunity are decided upon by the US Constitution and US common law66. 

The principle of sovereign immunity originates from international law67 

however the United States was first states to enact law on sovereign 

immunity. In respects to the above, Section 1330 of the Act establishes that 

US federal courts has jurisdiction to arbitrate matters against foreign 

states68.  

The concept of restrictive sovereign immunity was embraced in the US 

States Department in 1952, wherein it was later known as the Tate letter. In 

US, the restrictive concept of sovereign immunity, applies in relation to 

sovereign or public actions of a state (jure imperii) but not with private 

actions.  The US State Department applies the restrictive concept of 

sovereign immunities in relation to foreign governments for a grant of 

sovereign immunity. 69 

In US, the federal government is entitled to sovereign immunity and cannot 

be sued unless it waived its immunity in a suit70 . In the case of Prince vs. 

United States, the US Supreme court held that it is an axiom of our legal 

system. “The government is liable to an action, unless it consents and its 

liability in the action cannot be pull out beyond the clear language of the 

statute allowing it”.71 

Customarily, sovereign immunity is divided into absolute and restrictive 

sovereign immunity72.  The doctrine of sovereign immunity was embraced 

by the Chief Justice Marshall in the case of Schooner Exchange vs. 

 
66 G. R.  Berridge, ‘Diplomatic Security and the birth of compound system’ (January 2016) 

<http://grberridge.diplomacy.edu/> accessed on 4 March 2021 
67 P W Nathaniel, ‘Espionage and the Forfeiture of Diplomatic Immunity’ (2016) Vol. 11 No. 4 

International Lawyer 34-37. 
68 N. Mannathukkaren, ‘Nation, Class and Caste: The Culture of Servitude and the Case of the Indian 

Diplomat’ (2014) Vol. 38 No 2 Dialectical Anthropology 105 -112 

 
69 P. Behrens, Diplomatic Interference and the Law (Hart Oxford and Portland Press, Oregon 2016) 45 

-69. 
70D. Murphy, ‘The American Doctrine of sovereign immunity’ 

<https://digitalcommons.law.villanova.edu/cgi/viewcontent.cgi?article=1792&context=vlr>. Accessed 

on 09/ 05/2021.  
71 F. N. Michell, V J Matthaeus, T W Joel, P Nikolaj, and Z K Omar, ‘The Abuse of Diplomatic 

Immunity’ (Basic Project 1 SIB, Roskilde University 2015). 
72 Y. O. Rasul, ‘Immunity of foreign sovereigns, states and diplomats from court and other processes: 

an appraisal of the Nigerian practice (2015), Vol.1 Issue 2, International Journal of International Law. 

http://grberridge.diplomacy.edu/
https://digitalcommons.law.villanova.edu/cgi/viewcontent.cgi?article=1792&context=vlr
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McFadden, establishing the locus classicus of absolute concept of sovereign 

immunity73. Similarly, in the case of Berissi Bros vs. The Pesaro, Justice Van 

Devanter relied in the case of The Schooner Exchange in his exact word as 

debugged in Murphy:74 “We think the principles of the (The Schooner 

Exchange) are applicable   alike to all ships held and used by a government 

for a public purpose, and that when, for the purpose of advancing the trade 

of its people or providing revenue for its treasury, government acquires, 

mans and operates ships in the carrying trade, they are public ships in the 

same sense that war ships are. We know of no international usage which 

regards the maintenance and advancement of the economic welfare of a 

people in time of peace as any less a public purpose than the maintenance 

and training of a naval force”75. The above stated rule was reverse by Judge 

Mack in the inferior court, in which the claim of sovereign immunity was 

disapproved. In his exact words as debugged by the postulated the 

following below: “The immunity of a public ship should depend primarily 

not upon her ownership but upon the nature of the service in which she is 

engage and the purpose for which she is employed …” 

Immunity should not be given vessels owned and employed by the 

government in ordinary times in the usual channels of trade”.76  However, a 

contrary view was postulated by Justice Van Devanter, where he held to the 

application of absolute concept of sovereign immunity.  

In his second judgment Judge Mark concisely applied the restrictive concept 

to the application of the principle of sovereign immunity. Similarly, in the 

Hoffman case, the US State Department adopted the principle of restrictive 

immunity by outlining the difference between governmental and 

commercial actions.  However, in this case, the application of sovereign 

 
73 P. M.  Scharf, and P Williams, ‘Shaping Foreign Policy Shaping Foreign Policy in Times of Crisis: 

The Role of International Law and The State Department Legal Adviser’ (Cambridge University Press, 

New York 2010). 
74 M.N. Shaw, International Law, 5th ed. (5th edn Cambridge University Press, London 2003). pp. 676-

693 
75 M. B. McDonough, ‘Privileged outlaws: Diplomats, Crime and Immunity’ (2017) Vol.20 Suffolk 

Transnational Law Review pp. 475-478. 
76 R. van Alebeek, ‘National Courts, International Crimes and the Functional Immunities of State 

Officials’, (2012) 59 NILR 5 
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immunity was held to be applicable by the court if the activities are; internal 

administrative acts or legislative act or act in relation to armed forces77. 

 

Conclusion and Recommendations 

The role of International Court of Justice (ICJ) in controlling abuses of 

diplomatic privileges and immunities in international law cannot be 

overemphasised. However, the ICJ has been complacent in ensuring the 

application of deterrent measures on abusive diplomats. It is recommended 

that the International Court of Justice should sit up to ensure that all 

diplomatic misconducts are fairly addressed across all countries. It should 

be responsible in ensuring that investigation panels are set up to investigate 

all forms of abuse associated with diplomats in different host countries. 

  

 
77 S. R. Mitchell, ‘Rethinking diplomatic immunity: A review of remedial approaches to address the 

abuses of diplomatic privileged and immunities’ (2009) Vol.4 American University Journal of 

International Law & Policy, pp. 173-180. 


