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Abstract 

or a contract to be enforceable at law, it 

must satisfy certain basic requirements. 

And acceptance which is final and 

unqualified expression of ascent to the terms of 

the offer must be 

present. It must be 

brought to the notice of 

the offeror to be valid 

and can be revoked 

before it reaches the 

offeree. 

INTRODUCTION  

cceptance is a final and unqualified expression of account of the 

terms of the offer.  It is willingness on the part of a party to contract 

to be bound by the terms of the offer.  This w as better illustrated 

in the case of ORIENT BANK (NIG) PLC V. BILANTE INTERNATIONAL LTD (1997) 8.  

NWLR 515.  Where it was held that  

“An acceptance of an offer is a reciprocal act or action of the offeree to the offer 

in which he indicated his agreement to the terms of the offer as conveyed to him 

by the offeror, putting it in another language, acceptance is the act of compliance 

in the part of the offeree with the terms of the offer.  It is the element of 

acceptance that underscores the bilateral nature of a contract”. 

It must be noted that acceptance may be manifested by words of mouth, conduct 

or behaviour of the parties or by documents passing between the parties.  But an 

acceptance by conduct would amount to proper acceptance only if it was clear 

that the offeree did the act with the intention of accepting the offer.  See 

OKUBULE V. OYAGBOLA (1990) 4 NWLR 723.  An offer will not be capable of 

acceptance if the person accepting was ignorant of the offer in the first place.  

There must be positive evidence from which the court can infer acceptance.  It 

must not be subjective in nature.  In other words, the person accepting must 
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indicate it either by words, in writing or by conduct.  For acceptance to be valid, 

there must be external manifestation of assent, some words spoken or act done 

by the offeree or his authorized agent which the law can regard as the 

communication of the acceptance from the offeree to the offeror. 

 

COMMUNICATION OF ACCEPTANCE 

Thus, acceptance must be notified to the offeror mouth or internal acceptance is 

not enough.  See NIGERIAN NATIONAL SUPPLY CO. LTD V. AGRICOR 

INCORPORATION OF USA (1991) 3 NWLR 339.  A mere mental resolve or intention 

to accept or silence cannot constitute an acceptance.  This was the case in 

FELTHOUSE V. BINDL, (1962) 7 LJ 835.  Where the plaintiff made a written offer to 

buy his nephew’s house for 30 pounds, 15 shillings, adding that if he did not receive 

a reply from the nephew, he would assume that his nephew had accepted the 

offer.  The nephew intended to accept but took no other action to demonstrate 

this except to request an auctioneer of his farm property to reserve the house in 

question during the auction.  The auctioneer forgot to carry out the instruction 

and auctioned the house along with other farm lots.  The plaintiff brought an 

action for conversion against the auctioneer.  Success in the action depended on 

whether the nephew had vivid accepted the plaintiff offer in which case the house 

already belonged to him the time of the auction. 

Discussing the suit, the court held that at the time the house was sold, there had 
been no valid acceptance by the nephew to the plaintiff’s offer.  Though the 
nephew in his own mind intended his uncle to have the house, he had not 
communicated his intention to the uncle now have anything to bind himself.  Thus, 
in this case, the nephew’s subjective intention and more specifically his silence did 
not constitute acceptance.  This was further explained in ORIENT BANK V. 
BILANTE INTERNATIONAL LTD (SUPRA).  Where ACHIKE, JSC as he then was said 
“The reason for this stipulation is that if acceptance were to be based on silence 
or mental assent, then its ascertainment is bound to be illusory and as best, a 
guesswork, unless the judge was a super human who could be bound to unfold 
the innermost recesses of the heart of the party making the mental assent.  That 
obviously, if an invidious exercise, consequently, mental assent is inoperative”. 
This case also demonstrated the trite rule that, to be effective acceptance must 

be communicated. 

 

COUNTER OFFER 

There are other situations in which there is an apparent acceptance of an offer but 

which turns out to be ineffective, one of such situations is Counter Offer which is 
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any qualification or amendment of the original offer will constitute counter offer 

which destroys the original offer.  The purported acceptance thus becomes a fresh 

offer which is open to the original offeror to accept or reject.  See ORIENT BANK 

(NIG) PLC V. BILANTE INTERNATIONAL LTD (SUPRA).  Where TOBI, JSC and he 

then was said: 

“in order to constitute an acceptance, the accent to the terms of offer must be 

absolute and unqualified, if the acceptance is conditional, or any fresh term is 

introduced by the persons to whom the offer is made, his expression of ascent 

amount to a counter offer which in turn requires to be accepted by the persons 

who made the original offer for the acceptance to be operative, it must be plain, 

unequivocal, unconditional and without variance of any sort between it and the 

offer.  The offeree must give unreservedly ascent to the exact terms proposed by 

the offeror.  A counter-offer or a qualified acceptance of an offer cannot give rise 

to a binding agreement between the parties”. 

Thus in HYDE V. WRENCH (1840) 3. DEAV 334 the defendant on June 6 made an 

offer to sell an Estate to the plaintiff for 1,000 pounds.  On June 8, the plaintiff 

replied with the offer to buy the Estate for 950 pounds.  This was rejected by the 

defendant on June 27.  On June 29, the plaintiff purported to accept the 

defendant’s original offer of the Estate for 1,000 pounds.  This was rejected by the 

defendant and the plaintiff brought an action for specific performance. 

It was held that the original offer was no longer open to the plaintiff to accept that 

by accepting to buy the Estate for 950 pounds instead of the 1,000 pounds for 

which it was offered, the plaintiff rejected the original offer and that therefore, 

making a counter-offer and that therefore, there was no obligation what so ever 

between the parties. 

The distinction between a true acceptance and counter offer was thoroughly 

analysed in the case of MAJOR GENERAL GEORGE INMIH (RTD) AND OTHERS V. 

FERUDO AAGRO AND CONSTORIUM LTD  Where the Court of Appeal stated that  

“For acceptance to be operative, it must be plain, unequivocal, unconditional and 

without variance of any sort between it and the offer.  The offeree must 

unreservedly, ascent to the exact terms proposed by the offeror”. 

Thus, in order to constitute an acceptance the ascent to the terms of the offer 

must be absolute and unqualified.  If acceptance is conditional or any fresh terms 

is introduced by the person to whom the offer is made, his expression of the 

ascent amounts to counter-offer which in turn requires to be accepted by the 

person who made the original offer.  See CHIEF S. A. OKUBULE AND ANOTHER V. 
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THOMAS A. OYAGBOLA MUD (1990) 1 NWLR 723.  Where it was held that there 

was a valid contract between the parties and that the defendant had committed 

a breach of it although the Court did not specifically discuss the issue of the 

counter-offer,  it is seen that the defendant’s  purported acceptance was a 

counter-offer in that it varied the offer by including the installation of the air 

conditioner.  However, the counter-offer was accepted by the plaintiff who 

promptly installed the two air-conditioners. 

 

CONDITIONAL ACCEPTANCE 

This type of acceptance is not valid.  Any acceptance which is made subject to a 

condition cannot create a binding contract until that condition has been fulfilled.  

This is a rule of long standing and has been regularly applied since the nineteenth 

century.  Thus, in WINN V. BULL (1877) 7 CH. D 29.  The defendant agreed to take 

a lease of a house “subject to the preparation and approval of a formal contract”,   

it was held that in the absence of a formal contract, the agreement was not 

binding.  Other examples in which it has been that the parties have made the 

operation of their contract conditional upon the execution of a further document 

are: 

i. An agreement to purchase freehold land “subject to a proper contract 

to be prepaired by the vendor’s solicitors”. 

ii. An agreement to take a flat “subject to suitable agreement being 

arranged between your solicitors and mine”. 

 

After a brief period of uncertainty created by the decision in LAW V. JONEs (1974) 
CH. 112, which gave the impression that an agreement could be binding inspite of 
the use of the term “subject to contract”.  It is not clear that the meaning attached 
to the phrase subject to contract” has become fixed, namely, a non-binding 
agreement.  In TIVERTON ESTATES LTD V. WEARWELL LTD (1975) CH. 146.  In this 
case the plaintiff relying on the case of LAW V. JONES (SUPRA) alleged that the 
defendant was bound by an agreement the defendant was bound “that the 
leasehold property to the plaintiff subject to contract, it was held that the English 
Court of Appeal (over riding the case of LAW V. JONES) that the agreement was 
not binding. 
 

REVOCATION OF ACCEPTANCE 

Generally, where acceptance is not by post it can be revoked before it reaches the 
offeror.  However, the position in not so clear with regard to posted acceptance.  
Where the parties are present in a transaction the rule will present no problem.  If 
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‘A’ in the presence of ‘B’ accepts ‘Bs’ offer, A cannot withdraw his acceptance, the 
contract is concluded, and the parties will be bound by their promise. 
But in postal acceptance the matter is not so simple the problem is; is a postal 
acceptance be revoked or cancelled by a later communication, such as a telegram, 
a telex or telephone call, which reaches the offeror before, or together with the 
letter of acceptance? There appeared not to be any Nigerian authority to this 
effect, but a Scottish case of DUNMORE V. ALEXANDER (1830) 9 SHAW. 190 
suggests that the offeree can withdraw his postal acceptance by a faster means, 
while a New Zealand case of WENKHEIM V. AROT (1873) 1. J.R 73 is sometimes 
cited in support of the opposite view. 
 
CONCLUSION 
An acceptance, as have seen, occurs when the party to who an offer is made 
agreed, without attaching any conditions to the offeror’s proposal.  It is the final 
act in the conclusion of an agreement between the offeror and the offeree.  It is 
one of four essential elements of a valid contract which is enforceable.  
Acceptance of an offer is not complete until it has been communicated to the 
offeror either by the offeree or his authorized agent.  Where no particular mode 
of communication is prescribed, the form of communication will depend upon the 
nature of the offer and the circumstances in which it is made.  For acceptance to 
be valid it be unqualified conditional and correspond to the terms of the offer. 
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